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IN THE UNITED STATES DISTRICT COURT : H [L

FOR THE EASTERN DISTRICT OF VIRGINI/
-Alexandria Division

UNITED STATES OF AMERICA,

———

CLERK, UE. INSTRICT S0
o . NUSXRIA. VIRE ?
Criminal No. 01-455=

)

)

v, )

)

ZACARIAS MQUSSAQUI, )
)

Defendant. )

DEFENDANT'S MOTION FOR A SEPARATE HEARING AS TO THE THRESHOLD
FACTOR AND MOTION IN LIMINE, AND MEMORANDUM IN SUPPORT

The Defendant, Zacarias Moussaoui, by counsel, moves the Court to Order a
separate hearing for the determination of the threshold mental state factor, pursuant to
18 U.S.C. § 3591(a)(2), and to Order separate hearings for the remainder of the death
eligibility phase (the statutory aggravating factors) and the determination of the
appropriate punishment, if the Defendant is found to be death eligible. COnsistent with
the basis for that motion, as set forth below, the Defendant also moves the Court ta
exclude from the ﬁrst}of those hearings any additional evidence of the deaths of the
victims beyond the admissions contained in the Statement of Facts' supporting his
guilty plea. Mr. Moussaaui can receive a fair trial only if the threshold factor is tried
separately and the noted unnecéésary additional evidence is excluded from that part of
the trial. The alternative to such a process will deny him his right to due process of law
under the Fifth Amendment, his right to an impartial jury under the Sixth Amendment

and his right to fair sentencing proceeding under the Eighth Amendment to the United

! Dkt. no. 1264.



States Constitution.

ARGUMENT
To render the defendant eligible for the death penalty, the Government must

establish a mental state threshold (or “gateway”) factor, as set forth in 18 U.S.C. §
3591(a), and at least one statutory aggravating factor, as set forth in § 3592(b). See

Janes v. United States, 527 U.S. 373, 376-77 (1999).

The Govemment has declared that It intends to advance only

subsequent pleading, the Govemment argued that

"‘ In that same pleading, the Govemment claimed that the

3 Government's Motion for Reconsideration of the Court's Order of May 2,
2005, at 4-5 (dkt. no. 1282). .

' 4 Government's'o osition ta Defendant's Motion for Pre-Tri ss and for
Wiits Ad Testicarcur RN - -
no. 1305). '
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To complete its death eligibility case, the Government intends to rely on three

statutory aggravating factors: that the Defendant, (1) “[iln committing the offenses
described in Counts One, Two, Three, and Four, [ ] knowingly created a grave risk of
death to one or more persons in addition to the victims of the offense;” (2) committed
those offenses “in én especially heinous, cruel and depraved manner in that they
involved torture and serious physiéal abuse to the victims,” and (3) committed those
offenses “after substantial planning and premeditation to cause the death of a person
and commit an act of terrorism.”™

1. The Defendant Has A Substantial Defense To The Threshold Factor
in The Eliqgibility Phase

For the Govemment to sustain its burden of proof it will be required to show
something entirely speculative and patently hypothetical; that is, that something that Mr.
Moussaoui could have told them would have prevented the attacks. Stated otherwise,
the only “act” that could sustain the Government's claim would be the failure of Mr,

Moussaoui to tell the authorities something that he knew that the Government did not

5 Id. at 7-8.

d Notice of Intent to Seek a Sentence of Death (dkt. no. 89); 18 U.5.C. §§
3592(c)(5), (6) and (9).
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already know. This is obvious because, even armed with all of its suspicions about Mr.
Moussaoui's presence in the United States and his activities here and abroad, and with
the full engagement of the ClA, FBI, Justice Department, State Department and
investigators in France and England, the attacks occurred anyway with Mr. Moussaoui
in custody. Therefore, the jury will be required to compare what, if anything, Mr.
Moussaoui actually knew about the pending attacks to that which was already known to
the Government. No other “act,” as that term is used in the FDPA, is alleged and if that
act did not result in death, Mr. Mbu‘ssaoui is not eligible for the death penalty.
Substantial evidence will be presented at trial that the United States Govemment
knew mare about Al Qaeda’s plans to attack the United States than did Mr. Moussaoui.
Taking the Government’s statement as to its burden in réverse, there is no evidence in
the record that Mr. Moussaoui‘ knew any-of the actual September 11 hijackers by name,
that they were in the United States or their locations. Mr. Moussaoﬁl has never offered

such an admission and the Gavernment has conceded as much.’

! In.a hearing on January 30, 2003, Mr. Karas stated the following regarding
the defense claim of the materiality of the proposed testimony




Given this concession, it is difficult to see how the Government could prove,
beyond a reasonable doubt, that something Mr. Moussaoui could have told them would
have led to the prevention of the September 11 attacks. This claim is especially
surprising given the fact that the Government actually knew the names of at least two of
the September 11 hijackers -- Nawaf al-Hazmi and Khatid al-Mihdhar — and did
absolutely nothing to prevent them from boarding aircraft on September 11, 2001, with

tickets purchased in their real names. Al-Hazmi and al-Mihdhar were no strangers to

the authorities in the United States. Both traveled to Kuala Lumpur In January of 2000
where they met with other al-Qaeda operatives. That meeting was watched by agents

of the CIA and the names of these two hijackers were thus known to the CIA, as well as

L]

their status as al-Qaeda operatives. As is stated in the 9/11 Commission Report,® the

~ ClA even learned that éI-Hazmi had entered the United States in March of 2000.

In early March 2000, Bangkok reported that Nawaf al Hazmi, now
identified for the first time with his full name, had departed on January 15
on a United Airtines flight to Los Angeles. .. .No one outside the
Counterterrorist Center was told any of this. The CIA did not try to register
Mihdhar or Hazmi with the State Department's TIPOFF watchlist—sither in
January, when word arrived of Mihdhar's visa, or in March, when word
came that Hazml, too, had had a U.S. visa and a ticket to Los Angeles.

None of this information—about Mihdhar's U.S. visa or Hazmi's travel to
the United States—went to the FBI, and nothing more was done to track

Transcript of January 30, 2003, Classified CIPA Hearing, at 18-19. (Attachment 1)

8 National Commission on Terrarist Attacks Upan the United States, The /71
Commission Report, W.W. Norton & Company (2004)
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any of the three until January 2001. . . .
9/11 Commission Report at 181-2.°

The information about al-Hazmi and al-Mihdhar known to the Government priar
to September 11 highlights the obviously speculative nature of the Government's
evidence as it relates to eligibility, Mihdhar and Hazmi were, as a matter of fact,
identifled as terrorists who were nat allowed to board aircraft in the United States. ™ |
Despite that fact, and the fact that there was an FBI operation in place to track them
down, the Government allowed them to board planes on September 11. In this
instance, there can be no doubt that the Government knew more about al-Hazmi énd
al-Mihdhar and their locations than did Mr. Moussaoui. Nothing he could have told
them - since the Govemment concedes he was not in contact with them -~ could have
led to their arrests. |

Further, the defense has recently learned of a Pentagon project known as Able

Danger.!" The Defense Department has confirmed that at least five people associated

3 The details of the Govemment's failure to follow up on the information that

it actually possessed regarding the presence of these two al-Qaeda operatives in the
United States is detailed at pages 266-272 of the 9/11 Commission Report as well.

is attached as

Attachment 2).

11

The defense has submitted a discovery request for information regarding
Abie Danger and has yet to receive a formal response to that request.
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with Able Danger remember certain facts regarding the pre-September 11 identification
of Mohammed Atta.”
Given its concession about Mr. Moussaoui's lack of contact with the 19 hijackers,

had the Government actually identified Atta as an al Qaeda operative before
September 11, 2001, nothing Mr. Moussaoui knew, or arguably concealéd, could have
led 1o the incarceration or detention of Atta beyond what the Government already knew

about him.

The idea that samething Mr. Moussaoui could have told the Government would

have
" is similarly speculative and unsupported by evidence. First,
the defense is not aware of any security measures that have been empioyed by the
Government after September 11, 2001 that could not have employed before that date.
The United States had known for at least five years that terrorists -- particularly
M‘ue;,lim terrorists — were seeking to hijack aircraft and to strike targets in the United

States.™ |n addition, the President was wamed on December 4, 1998, that Bin Laden

2 News Transcript, Department of Defense, Special Defense Department
Briefing, Septemper 1, 2005, at 2. (A copy of the news transcript is attached as
Attachment 3).

13 Govermment's Opposition to Defendant’'s Mation for Pre-Trial Access and for
Wits Ad Testifcancur S - -

" A plan, known as the Manila air or Bojinka plot, was devised by Khalid Sheikh
Mohammed and Ramzi Yousef in 1894 in Manila to blow up 12 United States commercial
jumbo jets over the Pacific during a two-day span using timers and homemade bombs.
Yousef successfully tested the devices by bombing a movie theater and a Philippines
Airlines flight en raute to Tokyo. Theplan unraveled after Philippine authorities discovered

Yousef's bomb-making operation in Manila. See 9/11 Commission Report at 147.
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was preparing to hijack United States aircraft.'® More significantly, on August 1, 2001,
while Mr. Moussaoui was preparing to travel to Minnesota, the President was given a
classified briefing captioned “Bin Laden Determined to Strike in U.S.” It wamned that “Al-
Qaeda members - including some who are United States citizens - have resided in the

- United States for years, and the group apparently maintains a support structure that
could aid attacks.™™ That report includes a direct reference to 3 plan to hijack a United
States aircraft to free the Blind Sheikh. Still, no additional preventative measures were
putin place. Itis pure speculation that had Mr. Moussaoui told the Government that

such a plan existed, preventative measures would have been put in place in the weeks

S TR AT e

between his interrogation and the attacks.

Finally, the questions actually posed to Mr. Moussaoui demonstrate that the
FBI," as well as the CIA,'® had more than sufficient suspicions to justify preventative
actions following Mr. Moussaoui's arrest. At a time when the system was 1‘blinking
red™® and the CIA and FB! were searching for two known al Qaeda operatives in the |

United States, the FBI detained a known Muslim fundamentalist who, with no abilities or

5 Presidential Daily Brief, Bin Laden Preparing to Hijack US Aircraft and Other
Attacks, December 4, 1998. /d. at 128-G.

16 ld. at 261.

17

' 1®

In response to a [FBI] headquarters agent's "complaint that the Minneapolis
FISA request was couched in a manner intended 1o get people 'spun up,” a [FBI]
supervisor in Minneapalis said that he was “trying to keep someone from taking a plane
and crashing into the World Trade Center." Id. at 275.

8 On August 23, 2001, the Director of the CIA was given a briefing about Mr.
Moussacui entitled “Islamic Extremist Learns to Fly." Id. at 275.

9 The Director of the CIA told the 8/11 Commission that in his world, “the
system was blinking red” and by late July, 2001, “it could not 'get any worse.” Id. at 259.
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experience as a pilot, was seeking training on jet simulators. Sensing the obvious, the
agents final question to Mr. Moussaoui was whether he was a Muslim fundamentalist
bent upon using his flight training to perpetlrate a terror attack. Asked this question, Mr.

Moussaoui requested an attorney. The issue in this case then is whether, in light of all

of the previous failures set forth above, the Government would actually have done
anything different had Mr. Moussaoui responded “yes” to the final question.

il The Distinction Between The Eligibility Phase And The Selection
Phase. '

| The Supreme Court has drawn a clear distinction between the eligibility and
selection phases of a capital sentencing proceeding. See Buchanan v. Angelone, 522

| U.S. 269, 275-76 (1998) (discussing Court's distinct jurisprudence as to eligibility and
selection phases) (citations omitted); Tuilaepa v. California, 512 U.S. 967, 971-73
(1994). Since Buchanan, the Court has made it clear that the criteria for death eligibility
_ that is, the facts which increase the potential penalty to death - are offense elements.
The mental state threshold factors set forth in 18 U.S.C. § 3591 (a')(2) and the statutory
aggravating factors set forth in 18 U.S.C. § 3592(c) are the “functional equivalent” of tﬁe
elements of a greater offense than “murder simpliciter.” Seé Sattazahn v.
Pennsylvania, 537 U.S. 101, 112 (2003) (plurality opinion); United States v. Higgs, 353
F 3d 281, 298 (4™ Cir. 2003) ("Because a defendant may be sentenced only to life
imprisonment unless the jury finds the existence of at [east one Intent factor and one
statutory aggravating factor . . . those intent and aggravating factors which the
government intends to rely upon to render a defendant déath-eligibie under the FDPA

are the functional equivalent of elements of the capital offenses . . ."); see also Ring v.
.
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Arizona, 536 U.S. 584, 605 (2002) (a “sentence enhancement” which increases “the
maximum authorized statutory sentence . . . is the functional equivalent of an element
of a greater offense than the one covered by the jury's guilty verdict.”) (quoting
Apprendi v. New Jersey, 530 U.S. 456, 494 n.19 (2000)).

. The Trial Of The Selection Phase Is Different In Kind From The Trial
Of The Eligibility Phase

Not only are the death eligibility factors, as a conceptual matter, the equivalent of
offense elements, as a proof matter the threshold factors in particular very much
resemble homicide offensés, see, e.g., 18 U.S.C. § 1111, and the triai of the threshold
factor in the instant case will very much resemble the trial of a criminal charge. And to
a substantial degree, the evidence supporting the statutory aggravating factors will far
more closely parallel evidence in support of a criminal charge than will the evidence
which may be introduced at the selection phase — victim impact evidence, life history
(mitigation) ,evidence, future dangerousness evidence, and mental health evidence.
Such evidence is simply not relevant to the eligibility phase. See United Srate's V.
Johnson, 362 F. Supp. 2d 1043, ﬁOS-OG (N.D. lowa 2005).

Worse yet, the selection phase evidence has the great potential to overwhelm

less emotional issues in the case. See id. at 1106-07 (noting that victim impact
testimony in co-defendant’s trial “as the most forceful, emotionally powerful, and

emationally draining evidence that [the Court had] heard in any kind of proceeding in

any case, civil or criminal in (the Judge's] entire’career as a practicing trial attorney and

federal judge spanning nearly 30 years,"” “even though the . . . prosecutors . .. used

admirable restraint,” and pondering whether Payne v. Tennessee, 501 U.S. 808 (1991),
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“would have been decided the same way if the Supreme Court Justices in the majority . :

.. had observed first hand, rather than through review of a cold record, the

unsurpassed emotional power of victim impact testimony on a jury"®); see also United
States v. Sampson, 335 F. Supp. 2d 166, 186-87 (D. Mass. 2004) (recognizing

problems inherent in victim impact testimony); see aiso Payne, 501 U.S. at 825; id. at
836 (Souter, J., concurring) (“Evidence about the victim and survivors, and any jury
argument predicated on it, can of course, be so inflammatory as to risk a verdict
impermissibly based on passion, not deliberation™). Conseguently, the Johnson court
concluded that the danger of unfair prejudice from powerfu! victim impact testimony
required that the eligibility and selection proceedings be separated. See 362 F. Supp.
2d at 1110.

The Johnson court also caoncluded that the potential for confusion of the issues

and misleading the jury — both grounds forthe exclusion of information under 21 U.S.C,
§ 848(j) (the equivalent section to 18 U.S.C. § 3593(c)) — Justified bifurcation of the
penalty phase.

if the jury is permitted to hear information on all of the factors in one
proceeding, the jury is reasonably likely to be misled into believing that all
information is pertinent to the determination of all factors and the balance
of factors when the process under § 848 is actually sequential and
cumulative: The jury must first find the defendant guilty; then must find
one “gateway” aggravating factor; then must find at least one "statutory”
aggravating factor; then may find one or more “non-statutory” aggravating
factors and one or more mitigating factors; then must balance all of the
factors to determine the appropriate penalty.

® The judge noted on a personal level that “[ijt has now been over four months
since | heard this testimony . . . and the juror's sobbing during the victim impact testimony
still rings in my ears.” Johnson, 362 F. Supp. 2d at 1107.
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362 F. Supp. 2d at 1109. The Court proceeded to order‘a frifurcated trial, with a merits
phase (unnecessary here), a death eligibility phase and a selection phase. See id. at
1110-11.

The rationale of the court in Johnson applies to the instant case, although the
potential for prejudice, confusion of the issues and misleading the jury is incalculably
greater here. The magnitude and intensity of the actual events of 9/11 - e.g., images
of the planes hitting the World Trade Center ("WTC"), of the burning and eventual
collapse of the WTC, of victims jumping from the top of those buildings, and, as the
attached video® shows, the sound of those bodies hitting the pavement — will make it
impossible for the Court, or the public, to have any confidence in the ability of the jury to
dispassionately consider the other evidence and deliberate as to the critical legal issues
upon which the issue of the defendant's eligibility for the death penalty must be
predicated. Plainly, if the Government successfully proves its threshold factor case, the
defense will ultimately have to confront a measure of that evidence, but there is no
legitimate reason to do so at every turn and, most importantly, where it is only
marginally probative of the ultimate facts at issue. Consequently, fundamental faimess
demands, in addition to a separate proceeding for the determination of the threshold

mental state factors, separate proceedings for the death eligibility phase and the

o The Defendant has attached, as Attachment 4, a DVD of a recent program
presented by National Geographic on the events of September 11. While the Defendant
obviously does not know what evidence the Government will present, this DVD provides
a sense of the nature and scope of the evidence which could be presented to prove the
deaths.
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selection phase.

As the court in Johnson noted, the sentencing process is sequential and the
finding of the threshold factor and the finding of the statutory aggravating factors are
two distinct steps in that pracess. The threshold factor in the instant case involves
simply a determination of whether Mr. Moussaoui lied to law enforcement authorities
(the “act”) and whether the victims died as a direct result of that act. The Defendant, of
course, was not present at the crash sites; he was in jail. Thus, the determination of
the threshold factor should flow from a reasoned process, unaffected by the
extraordinary and entirely understandable emotions that would be provoked by a
display of the events of 9/11 themselves. See Gholson v. Estelle, 675 F.2d 734, 738
(5th Cir. 1982) ("If a person is to be executed, it should be as a result of a decision
based on reason and reliable evidence . . .") (quoted in Payne, 501 U.S. at 836 (Souter,
J. c.oncurring)).

What is truly relevant to that determination is the fact that thousands of persons
died as a result of the attacks, not how they died. How they died, and the details of the
impact of the actual attacks on 9/11 victims, may be relevant in three other contexts ~

the “heinous, depraved or cruel” and “grave risk of death to other persons” statutory

, 2 In addition to Johnson, the penalty phase has been bifurcated in at least the
following federal capital prosecutions: United States v. Simmons, No. 5:04CR314-01
(W.D. Va. 2004); United States v. Waldon, No. 3:00CR00436-HLA-1 (M.D. Fla. 2002),
United States v. Kristen Gilbert, No. 1:98CR30044 (D. Mass. 2000), United States v.
Williams, No. 1:2000CR1008 (S.D.N.Y. 2005), United States v. Honken, No. 01CR3047-
MWB (N.D. lowa 2001); United States v. Davis, 912 F. Supp. 938, 949 (E.D. La. 1996),
United States v. Breeden, No. 3:03CR00013-SGW (W.D. Va. 2004); United States v.
Rivera, No. 1:04CR00283-GBL (E.D. ¥a. 20G5); United States v. Bodkins, 4:04CR70083
(W.D. Va. 2005); United States v. Jordan, 357 F. Supp. 2d 889, 903-04 (E.D. Va. 2005)
(bifurcated penalty phase based on Confrontation Clause issue).
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aggravating factors, see 18 U.S.C. §§ 3532(b)(5) and (b)(6), and victim impact in
relation to selection of the appropriate punishment if the Defendant is found death
eligible. However, itis no more than “technically relevant,” at best, to the threshold
factor under § 3592(a). See Old Chief v. United States, 519 U.3. 172, 186 (1997)
(stating, in holding that proffered stipulation of a prior felony conviction pravided the
Government with afl that it needed as procf, that name of offense was anly “technically
relevant”). See also, United States v. Hays, 872 F.2d 582, 586-87 (5™ Cir. 1989)
(distinguishing between “logically relevant" and “legally relevant” evidence, the latter
being evidence which, while relevant, fails the probative value/unfair prejudice, etc.
balancing test of Fed. R. Evid. 403).

The factis that the_ Government and the Defendant have already eliminated from
the case any contest over the question of whether persons died as a result of the 9/71
atfacks. The Defendant signed a Statement of Facts, drat“ted by the Govemment,
which states that thousands of persons died in the Al Qaeda attacks of September 11.
See Statement of Facts, ] 17-21. As with a stipulation between the parties, the
Government should not be allowed to prove a fact which has been formally admitted by
the Defendant in a Statement of Facts. Indeed, as the Court made absolutely clear to
Mr. Moussaoui during the plea collogquy, it is the very purpose of the Statement of Facts

to eliminate any controversy over the facts set forth.”

= The Court: "Do you understand that if the Court accepts your guilty pleas
today, there will be no further trial of the issue of guilt, you will not be able to come back
and try to refute any of the facts in the statement of facts . . . 7~

The Defendant: “I understand that these statements of fact is there to stay
and | cannot go back and say na.”
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While it is true that the Government may normally elect its methad of proof, see,
e.g., Old Chief 519 U.S. at 186-87, that right has limits. Indeed, the Government may
even be required to accept a stipulation offered by the defendant. See id. at 191.

Here, however, the Defendant makes no attempt to foist a stipulation on the
Government. Rather, his formal, binding admission that thousands of deaths were
caused by the 9/11 atiacks is the fruit of the Government's own efforts to advance the
death eligibility ball well beyond the mere offenses of conviction.

The Court:  [T}he written statement of facts . . . is more

than sufficient evidence to establish your guilt

beyond a reasonable doubt as to all six counts.
(emphasis added).?* Thus, in terms of establishing the fact which is truty relevant to the
 threshold factor, the Government has all that it could possibly need - a canclusively
binding admission it induced from the Defendant that thousands of deaths resulted from
the attacks of 9/11. See; e.g., Gander v. Livoti, 250 F.3d 606, 809 (8th Cir. 2001)
(“Valid stipulations [of fact] are controlling and conclusive, and courts must enforce
them . ... Courts cannot make contrary ﬁndings." (Emphasis added) (citations
- omitted)). |
‘ In light of the binding concessions contained in the Statement of Facts, there is
simply no justifiable reason for the Gavernment to introduce additional evidence to

prove that fact again. The rationale for the géneral rule that the Government may

choose its method of proof simply does not apply here. There is no cause for the

Transcript of April 22, 2005 Plea Hearing at 138-20.

2 Id. at 23-24.
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Government, in connection with its presentation as to the threshold factor, to “tellf] a
colorful story with descriptive richness.” Old Chief, 519 U.S. at 187. This is not a case
in which, without the Government's help, the jury will not know about the deaths of
which the Government speaks. To the contrary, the problem will be finding jurors wha
can set their pre-existing notions -- and emotions, for that matter -- about September 11
aside. Nor can the Govermment passibly claim with a straight face that, in relation to
the threshold factor at least, it needs to show the deaths associated with the
devastation of the Word Trade Center or the Pentagon in'order to “sustain the
willingness of jurors to draw inferences . .. necessary to reach an honest verdict."”® /d.
In Old Chief 519 U.S. at 184, the Supreme Court stated that the Fed. R. Evid.
403 analysis must, at its core, take into consideration the *'probative vaiue’ of an item of
evidence” in determining whether to exclude avidence. And the Court noted that “[tjhe
Committee Notes to Rule 401 [F.R.E.] explicitly say that a party's concession is
pertinent to the coqn's discretion to exclude evidence on the point conceded. Such a
concession . . . will sometimes ‘call for the exclusion of evidence offered to prove [the]
point conceded by the opponent . .. ." Old Chief, 519 U.S. at 184 (quoting Advisory
Commitiee’s Notes on Fed. R. Evid. 401, 28 U.S.C.App., p. 859). When, as is the case
here, an admission is “not merely relevant but seemingly conclusive evidence of [an
offense] element,” the Government's interest in introducing “technically relevant’

evidence which “addressed no detail in the definition of the [element] that would not

s Of course, under the Defendant's proposal, the Government will stifl be able
ta use that evidence where it is more than just “technically relevant,” -- for the
determination of the statutory aggravating factors and, perhaps, in the selection phase.
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have been covered by the stipulation or admission,” 519 U.S. at 186, pales by
comparison to the prejudice, waste of tihe and confusion that such evidence will
create.

That being the case, the obvious remedy for the potential for prejudice, waste of
time and confusion of the iséues is to provide a separate trial for the determihation of
the threshold factor. If the jury unanimously finds the threshold factor, additional
evidence could be presented as to the statutory aggravating factors, including,
presumably, evidence of the actual events of the 9/11 attack. Consistency would
suggest that be done in a hearing dedicated to a determination of the statutory
aggravating factors, which would complete the tial of the issues upon which the
question of death eligibility rests, free from any prejudicial, time consuming evidence
such as victim impact evidence, which the Goverment is expected to present during
the selection phase.” [f the jury were to find at least one statutory aggravating factor,
the caée would then proceed ta the selection phase, but the terrible and unnecessary
prejudice and confusion that would otherwise have arisen in connection with the jury’s

consideration of the threshold factor would have been avoided.

(n Old Chief, the Court established a balancing test for courts to apply in
determining whether a defendant's proposed stipulation should be imposed on the

Government. Relying on Fed. R. Evid. 403, the Court instructed trial courts to “decide

® The Defendant does not claim that the factors supporting separate hearings
for the aggravating factors and the selection phase are nearly as compelling as those
supporting a separate heanng for the threshold factor. it would appear to be the wise
course, however, since not only would it protect some of the same interests that compel
a separate hearing for the threshold factor, but it would present the case in @ more logical

fashion to the jury.
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whether a particular item of evidence raised a danger of unfair prejudice.”

If it did, the judge would go on to evaluate the degree of probative value

and unfair prejudice not only for the item in question but for any actuaily

available substitutes as well. If an alternative were found to have

substantially the same ar greater probative value but a lower danger of

unfair prejudice, sound judicial discretion would discount the value of the

itemn first offered and excluded if its discounted probative value were

substantially outweighed by unfairly prejudicial risk.
519 U.S. at 182-83.

Here, the Rules of Evidence do not apply, but that only strengthens the case for
excluding additional evidence to pfove that deaths resulted from the 9/11 attacks.
Section 3593(0) deletes the Rule 403 requirement that the probative value of evidence
be substantially outweighed by its potential for prejudice in order to be excluded, in
favor of a lesser “outweighs” standard. See United States v. Felf, 360 F.3d 135, 145
(1st Cir, 2004) (noting lower standard for exclusion of evidence under Federal Death
Penalty Act than under Rule 403). Applying that standard to the formulation in O/d
Chief, this Court could authorize the introduction of the details of the 8/11 deaths only
after comparing the lack of prejudice, the time efficiency, and the clarification of the
issues associated with the admission in the Statement of Facts to the amount of
orejudice, wasted time and confusion that would .arise from the Government's attempt
to prove the same, uncantested fact, without regard to whether that prejudice, waste of

time and confusion was “substantial.”? See Old Chief, 519 U.S. at 184-85. The

answer unguestionably is that reliance on the admission is preferable.

7 Of course, the fact that the evidence might be admissible at a subsequent
hearing on the aggravating factors does not mean that the presentation of the evidence at
the hearing on the threshold factor would not invoive a waste of time. The case might not
advance to the aggravating factors stage.

I 18



VFR:TOCT 23 2UUm s e s

Separate hearings for the threshold factors, the statutory aggravating factors and
the selection stage are entirely appropriate. As Judge Hudson noted in United States v.
Jordan, 357 F. Supp. 2d 889, 903 (E.D. Va. 2005), nothing in the penalty phase
procedures set forthin 21 U.5.C. § 848 which, in relevant respect, are identical to
those in the Federal Death Penalty Act, precludes the use of multiple stages in a capital
sentencing proceeding. Confronted with evidence it had held admissible at the
eligibility phase but not at the selection phase, the Court, at the Government's urging,’®
ordered a bifurcated penalty phase. See id. at 903-04. It is a matter on which the
Court should exercise its discretion based on the circumstances at hand.” Id. at 903
(emphasis added). Here, the circumstances at hand and the balancing mandated by
Old Chief and § 3593(c) compel the conclusion that the Court exercise its discretion in
favor of the division of the sentencing proceeding, as requested by the Defendant, and
the exclusion of additional evidence in the threshold factor stage, beyond the admission
In the Statement of Facts, to prove the deaths of the victims.

In Martin v. Estelle, 546 F.2d 177 (1977). the Fifth Circuit addressed a
prosecutor’s introduction of, and comment on, in a competency hearing, “linflammatory]
~ evidence material in the main only to the substantive offense with which [the] appellant
was charged.” Id. at 179. The court noted that Due Process? requires a separate

hearing for a competency determination and that State law protected that right by

® The decision does not reflect that the Government urged this solution, but,
in fact, it did. as counsel is confident the Government will concede. Defense counsel will
provide the relevant pleadings if there is any question. Counsel for the Government and
the defense in Jordan includes some of the same attorneys who are counsel here.

®  See 546 F.2d at 178.
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providing for a separate hearing before a separate jury. See id. (citing Pate v.

Robinson, 383 U.S. 375 (19686)). The court stated,

[tihe reason for this concern for a separate hearing on the question
of competency to stand trial is, quite obviously, so that a determination of
defendant's competency can be made “uncluttered by the evidence of the
offense itself.” [Citation omitted]. Such an uncluttered hearing makes it

easier to determine fairly the issue of competency without introducing

facts which might tend to cloud the issue at hand, “facts which alone might

s0 stir the minds of the jury as to make difficult the exercise of calm

judgment upon the question of present fincompetency].” [Citation omitted].

546 F.2d at 179 (emphasis added).

The same raticnale applies here. In the face of a binding admission that the
victims died as a result of the 9/11 attacks, the Defendant Is entitled to a separate trial
on the question of the threshold factor, untainted by tangential, hiéhly inflammatory
evidence concerning the marginally (if at all) relevant guestion of how the victims of the
/11 attacks died ~ evidence which, as much as any evidence in American history,
“alone might so stir the minds of the jury as to make difficuit the exercise of calm |
judgment. ...

To do otherwise would be inconsistent not anly with the statutory scheme, but
with the Defendant’s rights to due process (a fund.amentaily fair trial) and a fair and
impartial jury, under the Fifth and Sixth Amendments to the United States Constitution.
in Payne, the Supreme Court stated that, in any case in which “[victim impact]
testimony or a prosecutor's remark so infects the sentencing proceeding as to render it
fundamentally unfair, the defendant may seek appropriate relief under the Due Process
Clause . . .." 501 U.S. at 831; see also id. at 836 (Souter, J., concurring) (stating that

the protection against the inflammatary risk associated with victim impact testimony lies
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“in the trial judge's authority and responsibility te control the proceedings consistently
with due process”) (citing Darden v. Wainwright, 477 U.S. 168, 178-83 (1986) (other
citations omitted)): Eddings v. Oklahoma, 455 U.S. 104, 118 (1982) (O'Connor, J.,
concurring) (“. . . this Court has gone to extraordinary measures f0 ensure that the
prisoner sentenced to be executéd is afforded process that will guarantee, as much as
is humanly possible, that the sentence was not imposed out of whim, passion,
prejudice, or mistake"); Spears V. Mullin, 343 F.3d 1215, 1225-29 (10™ Cir. 2003)
- (affirming district court’s finding that inflammatory photographs of victim denied
defendant fundamentally fair capital sentencing proceeding, in violation of due
process); United States v. Bamette, 390 F.3d 775, 800 (4™ Cir. 2004) (introduction of
inflammatory photographs of victim violate due process if they deny the defendant a fair
 tial). |

Similarly, the unnecessary intrdduction of the September 11 images, in the face
of the Defendant’s admissions would violate the Eighth Amendment's requirement of
heightened reliability in capital cases. See, .., Murray v. Giarratano, 492 U.S. 1, 8
(1989) (“The finality of the death penalty requires ‘a greater degree of reliability’ when it
is imposed.”) (citing Lockett v. Ohio, 438 U.S. 586, 604 (1978)). Heightened refiability is
simpi'y inconsistent with the heightened passivons which those images will
understandably provoke.

The same principles apply here. Moreover, given that the defense, despite the
Compulsory Process Clause, has been limited to written substitutions for substitutions
for what witnesses it has been prevented from interviewing have said, it is hardly too

much of a burden for the Gavemment to bear to be limited, in the interests of a fair trial
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for the Defendant, to the use of a stipuiation which it chose to extract from the

Defendant.

CONCLUSION

For the reasons stated abave, the Court should Order a separate hearing as to

the threshold factor and preciude the Government from introducing additional evidence

to prove the point conclusively established by the Statement of Facts -- that victims died

in the attacks of September 11. n addition, the Court should QOrder separate hearings

for the remainder of the eligibility phase and for the selection phase.
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U.S. Department of Defense
OfHice of the Assistant Secretary of Defense (Public Affairs)

News Transcript

On the Web: Public contact:

hitp: )/ www defenselnk.milf cgi-vin/dindnt. cai? htp://www dod. milfag/comment,htmi
hitm:// www.defenselink. mil/ranscnps2005/r2005090) - 3844 .wmi or +1 (703) 426-0711

Media contact: +1 (703) 697-5131

Presenter: Various DoD Cfficials Thursday, September 1, 2005

Special Defense Department Briefing

Participating in this brief were:
) Mr. Bryan Whitman, Deputy Assistant Secretary of Defense for Public Affairs (Media Operalions)
Ms. Pat Cowns, Senior Policy Analyst, Office of the Undersecretary'of Defense (intefligence)
Mr. Thomas Gandy, Army G-2 Oirector of Counterintelligence and HUMINT
Mr. Bill Huntington, Vice Deputy Director for HUMINT, Defense intelligence Agency
Cmdr. Christepher Chope, Cemgr for Speclal Operations, US Special Operations Command

Whitman: When [ scheduled this particular room | hadn't anticipated that we would have these other activities that are
going an down south, but I'm giad there are some of you here to report on this and have an interest in this.

As you know, the depantment has been aggressively looking into this Able Danger pragram since there were some
allegations that were made some three weeks ago | think now, about three weeks. There's been a very extensive effart by
the department to ook broad, to look deep, and to document as well as to interviewing individuais that are associated with
the project. Today we have reached the point where we're prepared to tell you what that broad and deep and extensive
review has revealed to us.

f've got a number of subject matter experts here whose organizations were invoived. By the mere fact of the
representatives here you can see that this was not something that was just looked at narrowly. What we'll be able to do
today is talk a hitle bit about what Able Danger was and maybe more importantly what it wasn't; what type of products were 2
result of this activity; discuss a little bit about some of the legal authorities and things that have been reported on, sometimes
inaccurately about this; and to really talk to you a bit about our interactions with the 9/11 Commission when they were doing
their work.

| got you all here under the guise of a background briefing, but | think what we'lf do is, we've discussed this and these
individuals have agreed lo be on the record. There has been a lot of anonymous reporting on this which | think has been
unhelpful. | hope that as you write these reports that you give weight to those people that have been directly involved in this
effort and are on the record to discuss what the department has found for you on this.

With that they're going to kind of open up with a littie bil of a presentation, talk about it just a little bit. Pal's going 1o
start ! think, Pat Down is going to start from the Under Secretary of Defense Intelligence Office. Then the commander here
from Specal Operations Command is going to give you a bit of a thumbnail on the activities. We've got some other subject
matter experts if we get into Q&A thal involves their areas. | promise not to make it too long because | know you all have day
jobs an this other story too.

With that, Pat, why don't you go ahead and start us off.

Down: Let me give you an averview of what we have done to determine the facts concerning the recant public
stalements on Able Oanger and where we are 1o date and what we've found. And then [t turn it over lo Commander Chope
so he can give you background information on Able Danger. Some of you may not be as familiar with ewactly what that is,
what it isnt, and whal the timeline is here. It can be confusing with all the various accounts that are in the press.

We have conducted two types of activities. One is extensive document searches fram all the organizations including
contracting firms that were associated with the Able Danger pragram. To date we have nol identified the chart that is
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referenced in public statements by Mr. Schaeffer and Captain Philpat in particular, who say they saw a chart with the photo
of Mohammed Attah and olher hijackers, particularly Mohammed Attah, pre-9/11. We have not discovered that chan. We
have identified a similar char, but if does nol contain the phato of Mohammed Aftah or reference (o him or reference to the
other hijackers.

The second lype of activily we've conducted is interviews of people involved, again associated with the Able Danger
project. To date we've conducted interviews with 80 people, and that is stiil ongoing. W_e‘re not done yet, We're stili refining
the questions. As we taik to some people we have to come back o other and ask additional questions.

Most of those people da not recollect the existence of a chart with the picture of Mohammed Attah on i, or again,
ather hijackers pre-8/11. We have identified three other individuals besides Mr. Schaeffer and Captain Philpol who have a
recoliection of either a char with a photo of Mohammed Aftah or a reference to Mohammed Attah. That's basically where we
are. ‘ ’

As | said, we continue, we also have searched the records, the dacuments that we sent to the 9/11 Commission just
to be sure that our copies of those records don't include anything additional we might have missed, including a whale
number of documents that were deemed non-responsive lo Commission requests. It's possible we might have missed
something in that collection. It's a fairly extensive collection. We have reviewed all thal documentation and at this point have

not iderttified, again, such a chart which references pre-3/11 hijackers.
Media: But the three people who do remember, those three people are from which agency or what's their function?

Down: We have from SOCOM, two individuals. One of thase is Captain Philpot. We have, of course Tony Schaeffer,
he's actually a DIA civilian employee. We have, the two other individuals are, one is from the Land Information Warfare
Activity, the Army's Land Information Warfare Activity, now actually part of the information Dominance Center. The last one

" is with the O'Ryan contraciors.

Media: Al the time.

Down: Al the time, yes. And we can answer, Mr. Gandy can answer more questions on the contractars and some of
these — Five individuais all told. Four of them, five individuals including Captain Philpot and Mr. Schaeffer. Four of them
remember a chart with a photo of Mohammed Atlah pre-5/11; the fifth person remembers a chart with a reference to
Mohammed Attah, but not a photo.

As | said, we're continuing to interview or re-interview based on what we've discovered so far to be sure that we're
not missing anything.

I think it probably Is a good idea at this point to tumn if over to Commander Chope, and he'll describe to you what Abie
Oanger is. | think that would be helpful. Again, describe some of the timelines because, as | said, we're confused by same of
the reporls out. We're trying to find the facts. Some of the various accounts have conflicted somewhat. | think #t would be
helpful to put this in some context for you.

Chape: I'm Commanaer Chape from the Special Operations Command and 'l offer a brief chronology and overview
of what Able Danger was and try and dispel some of the myths and rumors surrounding the effort.

In early Oclober 1989 the Chairman of the Joint Chiefs of Staff tasked the Uniled States Special Operations
Command with developing a campaign plan against transnational lerrorism, specifically al-Qaida. That effort would result, or
that tasking would resultin a 15-month effort undertaken mostly out of Tampa, Florida with some peripheral collaborative
partners, that would span a 15-month period. in order to accomplish this tasking SOCOM turmed to an internal working group
who again worked with elements within the Department of Defense and with the Department of the Army to construdt this
plan. Captain Scot! Philpot, then Commander Scott Philpot was probably the teamn leader, you would call him, for the Ablfe
Danger effonl.

Abte Danger was never a special access program. Able Danger was never a military unit. Able Danger was never a
targeting effort. It was not a miiitary deception operation. It was merely the name aitributed to a 15-month planning effort,

In January of 2001 the U.S. Special Qperations Command delivered the final product of their plan which was a draf!
operations plan to the Joint Staff, and for all intents and purposes Able Canger ended at that time.

Media: Can you say how many people were involved in it?
Chope: From the Special Operations Command, probably len people were involved throughout the effart,
Media: Yau say it wasn't miltary? It was —

Chope: It was not a mililary unit. It was a name given {o the effort. It's like calling all of us in here Able Danger. That's
not —
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Media: Were they aill milltary paople?
Chope: No, not uniformed service members, no.
Media: You say it wasnt a targeling effort.

Chope: Correct.

Media: I'm very ignorant about military affairs, but wouldn't any kind of plan agains! transnational terrorism involQe a
list of targets? '

Chope: It would, and that's a good question. Throughout the Able Danger effort we're going lo talk about data mining
and nodal analysis. What the data mining and nodal analysis actions were designed to do was characterize the al-Qaida
terrorist network. Those were some of the tools they used in order to do that mapping, if you will. When | said it was not a
targeting effort, | mean it was nat meant to go after individual peopie. It was meant to determine vulnerabilities, key nades,
linkages among and within al-Qaida.

Media: Nodal analysis? What does that mean?
Chope: | think In layman's lerms it means determining linkages and relationships among disparate entities.
Down: Looking for pattems based no previous activity.

. Media: It wouid seem you would want to deal with individual names of peopie if you were trying to understand
vuinerability and linkages. No? .

Chope: I'm sure that they got to that leve! of detail, however wheri you look at the plan, what the task was rather, the
task was develop a plan, so that was the focus of the efiort, The effort was never determine which individuats we aught to
roll up. Did Osama bin Laden's name come up? Of course it did. Bul as far as that granularity, that level of detail, {hat was
not the desired or required level of effort on the project. It was a by-product. :

Gandy: This is Tom Gandy from the Army. Lel me just help out here a littte. The way it works is there's a campaign
plan and then if someone decides o act upen that plan they wilt give that plan to someocne to execute. At that point you get
inta various specifics about how you're going to execute it, phases of the operation, what the targets are in each phase, and
get really down to the down and dirty side of things.

But in a plan you're saying here's what we're trying to do against this threat glement, in this case transnaticnal
terrorism, not al-Qaida, so it's a more generalized level. I'm just trying to help out there,

Media: Can | get some clarity on the subsets that peocple are talking abaut. There were ten in Able Danger.

Gandy: SOCOM personnel.

Media: SOCOM perscnnel. How large was Able Danger in all then?
: Gandyf! would say in the 15-month period it waxed and wanted. It depended on which collaborative partner SOCOM
dealt wilh at the time. AT some points there was a partnership with the Army; other points there were contracted personnel
involved?

Media: What was the maximum number -

Media: Hang on jus! a second and let me finish this line of questioning.

So you've inlerviewed 80 peopie. Were all B0 of them Able Danger or were they people who got briefings by Able
Danger? What is that universe that gave you 80 people?

Gandy: It probably spans both of those representations you just gave. Not oniy folks who were integrally involved in
the effort, but also those that were peripherally involved. | don't think that we necessanly went out and amongst those 80
we'd counl people who just happened to have been exposed. Those 80 | would say had something to do with Able Danger

Media: And the five who have some recollection of something. are those Able Danger core members, are they
people who received briefings, are they the peripherals?

Gandy: Qut of the len | quoted you, two of them are from that ten. So the other three would be from the other 70,4
you will, If that math makes sense to you.
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Media: Sa three are peripheral, quote/unquole, to use your phrase: and two are from Able Danger.

Gandy: No. The hard core U.S, SOCOM par of Abie Danger was ten people. There were other callaborative partners
who were as involved in Able Danger. I'm only speaking to the SOCOM Personnef involved in Able Danger with those ten.
There were other people who were as involved in Able Danger during the time.

Media: Who were the five who have some recollection of something?

Gandy: We have two SOCOM personnel, one of whom is Captain Philpol, one is Mr. Schaeffer who is a DIA
employee.

Down: Actually -
[Multiple voices).
Media: Just simple math here. This Is a really —

Whitman: In the SOCOM peaople there's an unnamed analyst who's going to remain unnamed. Then there's Captain
Philpot. Those are the two from the ten. '

Media: Civilian analyst?
Whitman: Yes.
Media: But there are five with some recollection, so who are the ather three?

Whitman: The other three, one was an analyst associated with the Land Information Warfare Activity (LIWA) which is
the Army aclivity, one of the partners spoke of where LIWA was supporting the SOCOM eflort for a period of time in the
planning effort.

Another was a contractor who supported the Land Information Warfare activity. That's one of the ather,

The other was Mr. Schaeffer.

Media: That's very heipful. Thank you.

Media: One further thing on that, how would you characterize, of those three people ~ the analyst from LIWAC (sic)
and the, well Schaeffer ! think we know his relalionship with Able Danger. But the ather two. The analyst from LIWAC (sic)
and the, associated with LIWAC (sic) and the contractor, how would you characterize their degree of — Were they part of the
core? Were they in the periphery, out of periphery?

Whitman: They were doing analysis and production suppart of requirements to help build the plan. So they were
provided with requirements from the core group of SOCQOM planners and they would try to meet those requirements of
intelligence anatytical products.

Media: Intelligence requirements.

Whitman: Right. it's LIWA, by the way, Activity. Not LIWAC.

Down: And Caplain Phiipot was more managing the whoie effort, As oppased to an analyst.

Media: So five people remember this, but you haven't been able lo come up with the chart. So yau're not here telling
us this chart does axist or doesn't exist. 4

Down: We don't know. ‘We don't have it. We have not to date identified that chard, discovered it in our recent
searches, nor did we pull it up during the life of the 9/11 Commission where the Commission itseif did ask us, sent us two
document requests for Information on Able Danger. It was not pulied up at thal time.

Media: What couid have happenred to it? Could someaone have destroyed it to cover up?

Whitman: Let me say something there, just for any other questions that might come up too. We're not going to gel
into the business of speculating in terms of what might have happened. We're here loday 1o present the facts as they exist
and as we know them.

Like Pat was saying, whal we know is that we didn't discover such a charl when we first responded 1o the
Commission back in November and December of ‘03 and we haven't discovered such a chart in the current search. That's
the facts. It's just not produclive for us to get into speculating beyond what we actuaily know.
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Media: Does that mean that because it was a classified operation a fot of documents including the chart could have
been destroyed and that's why you can't find it?

Down: There are regulations. At the lime how they were interpreted, very strictly pre-8/11, for destruction of
informalion which is embedded, ! guess is the way | would say i, that wouid contain any information on U.S. persons. In a
major data mining effort like this you're reaching cut to a lot of open sources and within that there could be a Iot of
information on U.S. persons. We're nat aflowed 1o coilect that type of information. So there are strict reguiations about
coliection, dissemination, destruction procedures for this type of informatian. And we knaw that that did happen in the case
of Able Danger documentation.

Media: So it's possible then that this is how the chart cannot be found. Along with other documents, they couid have
been destroyed and thal's why yau can't carroborate what these peopie are saying or say it's wrong.

Down: Correct.

Media: What is the definition for U.S. person?

Down: | wish we had our lawyer here.

Chope: A U.S. citizen or sorﬁeone who is in the country legaily.

Medla: So a touristis 2 U.S. person. '

Chope: Can be.

Media: Under what drcumstances?

Chope: fFor instance on a wo;k visa. ) think it's more than just a tourist, on a work visa or samething like that.
Media: But there are work visas that allow you to come, I'm here on one —

Gandy: We have a whole class on that if you'd like to atiend it. 'l invite you. We have it annually.

We have lots of reguiations on this that spefl out precisely what they are. I'd hate to make an off-the-cuff comment
hera.

Media: Okay,

Gandy: But there are strict definitions.

Media: Maybe you can direct me to —

Gandy: Executive Order 12333. You can go on the web tonight and do It. DoD Directive 5240-1R.,
Media: That does not -

Géndy: And Army Regulation 381-10.

Media: Does that mean there could have been legal advice given by the depariment or somebody within SOCOM to
destroy it before it got out of the milltary’s possassion?

Chope: We have negative indications that that was ever the case. We've spoken to all the atlorneys at all levels of
command and arganization that were involved with Able Danger, and there was no legal advice given along those lines.

Media: That lines?
Chope: Along the lines tc destray anything.
Down: We have not discovered that legal advice was given to date.

Media: On this chart, can you say approximately what the date of the chart is these five people recall? And do ali of
them recall not only Attah, but the other hijackers?

Down: Maybe Tom can help with the details of the interviews, but | believe Captain Philpot says he saw the chant in
January, February 2000. That's the general reference paint.
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Media: Are you sayipg that the recollections of Schaeffer and Philpot are incredible?

Down: They're our starting polnt, They're DoD people who - Captain Philpot, ar then Commander during when the
9/11 Commission was wrapping up, came !0 us and said | have this information. We took him lo the /11 Commission to
examine it further. it's really up to the Commissian to determine the relevancy of the information.

Fortunately, Captain Philpot or then Commander Philpot did not have documentation either, and so the staff
questioned, and you can talk to the 9/11 Public Discourse Project where the two farmer chairmen of the Commission now
work. But in terms of the clanty of the dates, when things were produced. At the time that Commander Philpat spoke with the
Commission, the Commission staff at that time believed it wasn't strang enough evidence, especially without documentation,
ta make a change in their report which was at that time being coordinated with us and had already been drafted.

Media: So now that you have three other individuals corroborating this chart, saying they've seen this charn, are you
going back to brief the Discourse Project naw? The 9/11 Commission?

Down: No, not at this point, but we will be shortly. Or at least —
Media: Has anything changed. Sory, | didn't mean to interrupt.

Down: That's okay.

Media: Has anything changed about the way that U.S. persons who get sucked upin a data mining operation would
be handled foday as opposed to how they might have — completely independent of this. Say if my name gets sucked up into
a database lomarrow morning would it be handled differently today than it wouid have before 9/117

Down: My understanding is that the same procedures are in place. We may exercise some flexibility, but | have to be
careful here because the same procedures, the same regulations, they are still accurate. We have to be very careful of what
we protect against U.S. persons — -

Media: — different or —

Down: Again | have to Se careful. The procedures stand and | really can't speak for the analytical side at the moment
but | would think that in the post-3/11 mindset ~

Chope: Let me get into some of the problems we have. We're looking back about 5.5 years. Data mining is a
relatively new thing in the intelligence community. They were not using the mos! sophisticated tools. They were using what
tools were available. Sophisticated at the time, but compared (o now of course we're Moore's law a cauple of times down
and we've got a lot better taols. So at this paint now in the analytical side, we're a lot better in Identifying the type of data we
get and where we get it from. 8ack then you would do what they called a web crawi and you'd get a lot of data and it would
go in one pile.

Now when we put the data in a pile we tag it, you've heard about XML tagging and those sarts of things. So we
understand where the data came from better, we understand the nature of that, and we have tools to help us identify the
data.

So while the procedures haven't changed, the interpratation has prohable become a little mare flexibte with hindsight
on 9/11, a little more flexible, but we still have the procedures in place, believe me, and we have the training, but we also
have the better ability now lo say okay, this data came from this source, it's a U.S. person that has nothing to do with our
problem set and we can expunge it a lot mor easily than we could in the past. In the old days it was kind of an all or
nothing. .

Media: All these questions about Able Danger seem to sound like how could you possibly have missed Mohammed
Attah did this, but I'm wondering if Mohammed Attah came in under the same circumstances at the same lime tomorrow, he
wauld stifl be of the same class. Wouldn't they get ditched, thrown oui? Not that that's whal happened with this, but if you
were (o tag him as 3 U.S. person wouldn't he automatically be thrown out of the data base tomorrow just as —

Chope: | don't know.

Media: Can you say whether you have gene lhraugh all the documents yet? You say you you're now going back and
reintegrating, but have you looked through all the documents? Is that why you're here, {0 say you've completed that?

Oown: We have done extensive searches including the documents that we delivered 1o the 9/11 Commission and the
group of documents that were deemed unresponsive to the Commission's particular requesl. There are hoxes and boxes of
these.

As you can imagine, an organization as large as DoD with the speed at which we had 10 respond (o the
Commission's request, here were numerous dacuments that came through for all 39 of the Commission’s requests that
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werent really relevant (o specific requests. Sao we have like a non-responsive pite. We weeded those out. ¥ we had any

doubt we left it up to the Commission to decide. It's their job lo decide what's really relevant for them. But we went back
through the old piles just to be sure we had nol missed anything or to see if we could potentially identify this chart. And in
terms of the other arganizations, there have been very extensive document searches.

Media: Is there an estimate aboul how many pages you searched?

Down: Oh, boy —

Chope: We did a complete electronic search —

Down: Pages.

Chope: All holdings, physical searches, ~

Down: Hundreds of thousands probably.

Media: Are you dane with your effort?

Downi: Indudihg electranic files, of pages

Media: I'm sorry. Are you done with your review? Is this, are you finished or is this ongoing?

Down: Not in temms of the interview process. But in terms of document searches, unless there is some other source
of documents that we find out through the interview process that we havent jooked at, and again, we haven't identified what

thal would be, right now we are complete on our document.

Media: Can | just retumn briefly on this chart that had Attah's picture of reference, did the char, did alf the people have
a recollection that the other hijackers wha have been mentioned were alsa on the chart or just Attah?

Chope: Most of the discussion's been about Attah ~

Whitrnan: Before we get into that, let's address the question. You said the chart that had Attah on it. We have not
found a chart that had Atlah on it. | just want to make sure — :

Media: You said five people said they recall -

Whitman: | just didn't want that to be out there as that there is a chart that exists that has Attah on it. Okay”?

Chope: If there was a chart with Attah, {Laughter].

Whitrman: I{'s important. '

Media: These five peopie recall, do they recall it having Attah and additional hijackers on #7

Chope: | can't be certain. That would really be the, then Commander Philpot wouid be the ane. The remainder talk
about Attah and a picture, or Attah's name. The one person who only saw 2 name and no picture, and the others saw a
picture and a name.

Media: So Philpot is the only one who recalls other hijackers?

Chope: | believe, but I'd have to check the notes | have from the discugsions we had.

Media: Let me go back to the U.S. persons question for a second. To what extent did any controversy over that issue
lead o the shutdown of this program? | lalked to severai people who said there was a separate program developing. They
were looking at Chinese tech transfer. It wasn't Able Danger, but  used some of the same personnel, some of the same
faciliies at LIWA and came up with a name list of some very praminent U.S. persons and led lo somebody saying terminate
this thing. is there any truth to that at ail?

Chope: No. It had nothing — There was a prior effort involved with those topics that you mentioned, That effort ended
with a subpoena by Congress in November of '39. That was the end of . was a completely different tacgel, different
subjects, different data, everything.

Media: You say ended with a subpoena from Congress. From where? From which committee?

Chope: I'm nat sure about the commiltee. That was a completely different effort. There were similar tools, but you've
got to remember back here, let me just for the Land Information Warfare Activity, this was very experimental stuff back then.
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So wha that was about was demonstraling can experimental stuff like this be useful in helping us solve some technology
lransfer riddles. That was kind of the purpose of thal effort. That effort ended in the LIWA's eyes in November. LIWA did a
lot of other analytical projects. That's what they do. They do intelligence analysis. .

Media: — open source, classified?

Chope: In which?

Media: In both.

Chope: In Able Danger it was mixed, both open source and classified.

Media: The five people that recall seeing either Attah's name or phatograph on the chans, do they have any
recollection of where that photograph might have come from, number one? How many paople's names were on thal chan?
Was it five, was it 10,0007

Chope: We don't know what was on the charn.

Media: In their recollection, what is their recollection of that chart?

Chope: It's different compared to any person you talk 1o.

Gandy: Captain Philpot will contend there are upwards of 50 names an that chart. Nof all of them will have
photographs attributed to them. Some will just be outlined silhouettes af a head.

Media: Given the differences in their recollection, are their claims considered credible?

Chope: Don't know. We're [ust in the fact-finding mode.

Media: This is kind of a fair question, actually. We won't ask you to do hypotheticals or conjectures, but you ail live in
a world of analyzing data. Clearly if you're supervisors or Dr. Cambone said to you want do you think now? You've now gone
from two to five people who recall it You haven't found the document. What do you think?

Down: These peaple are, Captain Philpot for instance and the others, especially the ones that are invoived in data
mining, the contracting firms, are credible people. Again, we just — We are unable to again provide cormoborating evidence.
We just, as |'ve said, can't find the document. But as | said, they are credibie pesple.

Media: What de you make of that? That disparity. How do you conclude?

Chope: We can anly hypothesize on how this —

Down: | don't —

Chape: — might have come about is all you can do, hypothesize.

| agree with Patl Most of the people involved in this are credibie folks. We've checked out everything they've said.
We can go to the same group cf people you would think were sitting next to each other and say did you see a chart with a
picture of Attah on 7 No, no, no, yes. That's kind of the situation we're in right now. We drill into that and we still have |he
no, no, no, yes kind of situation.

Media: If these peaple are credible, what could account for this difference in your view?

Oown: | don't know. We've seen a chart with differeni Mohammed's on them. is it possible that Mohammed Ajaz,
Mohammed -- what's the other one.

Chope: Arateff,
Down: Arateff, thank you. So we have charis with those names but not Mohammed Attah. Is there confusion there?’
Again, we don'l know. We simply don't know. Was the reference to Mehammed Altah, did it come out zady on in a chant? In

that case if it came aut early on, were there any kind of concerns which we again can't carroborate for our interviews. if it
came out early, such as in a proof of concept chart, we may never find 1.

So as | said, we haven' found any supparting evidence al this point, especially that documentation, lo back those
claims up.

[Muitiple voices].



DoD News: Special Detense Department Brieting Page 9 of ||

Down: We didn', na.

Media: -- head of Special Ops al the time, wasn't he?
Chope: - do nol.

Media: You do nol?

Down: Not yet.

Media: Can | ask a real basic question here? This effort to try to get to the botlom of this, this is respansive tp
Congress, to a directive from the Secretary, to what? Maybe you got into that in the beginning or maybe everyone in here
knows it but me, | just - You're getting to the bottom of this because Congress wanls an answer or because you just want to
know, because we're all asking these questions and you want us to shut up? {Laughter).

Down: Maybe all of the above. We —

Chope: — Cambone has directed that we do fact-finding and find the facts in this case. Each of the components
invoived, SOCOM as the headguarters and supporting agencies have stepped forward and are doing their part to try and
figure out whal the facts are.

Media: Can | ask another question about the lawyers? You said | think that you had negative indication that that has
happened, i.e. the destruction of documents.

Chope: That was laken a little out of context. No lawyer ever directed any Able Danger personnel to destroy
documents. Any destruction of documents was conducted in accordance with established regulations and directives,

Media: What about the question of the meelings with the FB|?

Chope: Aside from the statements‘by Mr. Schaeffer and Captain Phiipot we have found no corraborating statements
or evidence or whatever you want 1o call it to that effect in the course of our interviews.

Media: So you talked to ail of the lawyers wha might have tried to stop this because it was U.S. person information
and couldnt be disseminated lo domestic agencies. And no one remembers —

Chope: We have talked io alf the lawyers involved in the project and there is no hindrance upan the sharing of
information.

Gandy: We know that dafa was destroyed, the Land Information Warfare Activity. But it was destroyed in compliance
with our intefligence oversight directives, 12333, DoD 5240-1R, et catera. So it was destroyed in complete protacols, normal
pratocois that we would follow with any kind of U.S. person data. It wasnt destroyed because a lawyer came in and said
you've gat to get rid of this stuff. It was the clock is ticking, show us how you can pull this U.S. person information out of
here or not, you can'l da it we have protocals and directives to comply with, we're going to comply, and they did. That's how
the data was destroyed at LIWA and | believe fater on In SOCOM was in a similar manner destroyed.

Medlia: So the peaple involved in the project were asked whether there was a way that they could extract intelligence
which could be shared from this massive data that they had from this plle you talked about ~

Gandy: | think you're canfusing the sharing of data — Dala can be shared with anybody. U.S. person data can be
shared in a wide variety of situations. We do that every day in the Department of Defense. For instance on the counter-
intelligence side of the house which | am responsible for for 1he Army, our intelfigence agents share information every day
with the FBI no U.S. persons, and who has primacy in an investigation, and who doesn'l. It's all aid out in the protocols

surrounding £0-12333 and 5240, our counter-intelligence regutations. Promuigation of thase sharing agreements. So we
can share data with U.S. persons.

In this case because of the nature in which the data was collected, now we're 5.5 Y€3rs ago. ltwas a gobbling up of a

lot of data from a lot of sources and put in one pile. You had this commingling of U.S. persan daia with lots of other data, anc
there was no way to really pull it out. So the protocols were applied as they stood and really as they stand saying do you

Media: So the identification of individuats who were linked to al-Qaida inside the United States was not perceived as
an imminent threat after the USS Cole and after the embassy bombings -

Gandy: We don'l know that they identffied those people in this data,
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Media: You say there was no imminent threat, there was no perceived imminent threat.

Gandy: That might be a reason you would keep the data. Those are the kind of reasons we're allowed to keep data
aboul U.S. persons.

Media: And share it. right?

Gandy: Absolutely. It depends on the situation. If that person, for instance, if that person is located averseas, then
you would share i with a different group of people than if the persan was located in the United States. Jus! that there are
links established doesn't really mean anything. And by the way, some of these links, in the primacy of this technology you
get some very goofy links lhat require research. In fact when we interviewed thess analysts 1o a person they said what was
the nature of the stufl? They said you really need to dig into this to find out whal these links meant.

Media: | was told that the, after the data run had been done on unclassified data bases it was then scrubbed against
classified data in order to try and do this process. Like burrowing in and finding aut what the links might be and which might
be meaningful and so on. Have you been able lo discover whether this chart that these five people remember was the
product of a first stage of that or a second stage?

Gandy: One, we don't know there's a chart. But if there was a chart we believe it came from open source informatian.
Media: And not being scrubbed against classified -
Gandy: | don't know.

Media: Just lo retum to the question of the lawyers, Schaeffer said there were two occasions on which military
lawyers intervened, the first was he said, that the militacy couldn't do anything with it and then when he tried to take it to the
FBI again — But you're saying that no — Can you clarify exactly what you're saying about what the lawyers did? The
document destruction stuff was SOP. You haven't found anything about a meeting with the FBI. | mean apart from the SOP
on document destruction, what role did the regulations about U.S. persons and the legal interpretation of those made by
lawyers of SOCOM play m how this all played aut?

Gandy: Intelligence oversight drives how long we can store information on U.S. persons. It's really proscribed pretty
clearly.

Medla: Any activity that was proposed by peaple involved in Abie Danger that was pro'hibiled by lawyers —

Gandy: Na. That's not the lawyers’ job in this kind of a. in any situation within here. Their job is to give advice 1o the
commander. The commander makes the ultimate determination. in no way, shape or form did the lawyers dissuade or hinder
people from turning information over.

Media. The addltional three people that recall seeing references to Mohammed Attah, do any of them recall what that
was based on? You said -

Gandy: We asked where did this data come from and the person who saw the narme and not the face couldn'! tell.
What it comes from is a big large conglomeration of data from lots of sources, and you drag a problem sel thraugh this data
and you get lols of linkages and then you research the linkages is how It works.,

We asked every single analyst if there was such a chart where would the data from that have come from? They didn't
know. What they're doing is this huge data mining and they just get a pile of data, and in those days — Now if you say okay, |
have this piece of information, you could probably trace it back to its original parentage.

Media: But nat in those days.

Gandy: in thase days | think you could with some of the tools, but it depends upon analyst input to the tools, the
linkages and all. They had some capability to do that because they would describe an anecdote where they'd say we'll read
this information, and they'd say well, it's from a web site. They got 1o the web site it's kind of like a goofball web site. Then
okay, get rid of that stuff. It's from something that really is not credible information. So they had some capability but | don't
think they had the capability 10 scrub it in the fashion that the aversight rules couid five with.

. Media: The documents that were destroyed, is there a, if it's a standard operating procedure, are there rudimentary
records that are kept of what documents are destroyed? ’

Gandy: There are centificates of destruction. What you'll have, traditionally for electronic it's very difficuit. They'lt say |

destroyed so many disc drives, so many 2ip drives, so many CD roms. were in the cruncher, that kind of stuff. You have lots
and Jost of data. Sa it's very general in nature.
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